IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI CHOLAS N. BONI LLA CIVIL ACTI ON
NO 96-501

J. MALEBRANCE, ET AL.

MVEMORANDUM

Br oderi ck, J. Decenber 9, 1997

Plaintiff N cholas Bonilla, a prisoner at State Correctional
Institution Houtzdale in Houtzdal e, Pennsylvania, has filed a
claimpursuant to 42 U . S.C. § 1983 against Dr. Josy Mal ebranche’
and various other John/Jane Doe defendants claimng that
def endants were deliberately indifferent to his serious nedical
needs in violation of the Eighth Anendnent. Defendants were
menbers of, or responsible for, the nedical staff at S.CI.
Gaterford, where plaintiff was incarcerated at the tinme of his
injury.

Presently before the Court are defendant Mal ebranche's
notion for summary judgnment and plaintiff's notion for |eave to
amend his conplaint to nane two of the John/Jane Doe defendants.
For the reasons set forth below, the Court will grant defendant

Mal ebranche' s notion for summary judgnent and award judgnent in

! According to defense counsel, the name of the first

defendant in this case is "Josy Mal ebranche.”™ The Court will use
this spelling rather than the spelling used in the conplaint and
in the caption.



his favor. The Court will also deny the plaintiff's notion for
| eave to anmend his conplaint and dism ss his clains against the

ot her def endants.

BACKGROUND

The plaintiff commenced this action on January 24, 1996. On
April 4, 1996, the Court granted plaintiff's notion to proceed in
forma pauperis pursuant to 28 U.S.C. § 1915. In his pro se
conplaint, plaintiff alleges that he was seriously injured in
January, 1994 when another inmate at S.C.I. Gaterford
accidentally dropped a forty pound wei ght on his right hand.
Plaintiff clains that he was taken to see a regi stered nurse on
t he nedi cal staff, who conpleted a nedical report and gave hima
pain killer under instruction from defendant Mal ebranche.
Al t hough plaintiff received treatnent fromthe nurse, he all eges
t hat def endant Ml ebranche failed to di agnose, exam ne or treat
his fractured hand in deliberate indifference to plaintiff's
serious nedical needs. Plaintiff also alleges that the John/Jane
Doe defendants (a radiol ogi st and ot her persons responsible for
nmedi cal services at the prison) failed to tinely x-ray his hand
or provide proper nedical assistance in deliberate indifference
to his serious nedical needs.

After several nonths of discovery, defendant Ml ebranche
filed a notion for summary judgnent which included his sworn
affidavit and a copy of the plaintiff's nedical records. The

def endant contends that he personally examned the plaintiff on
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January 29, 1994, at which time he ordered x-rays and prescri bed
pai n nmedi cati on and the use of an ace bandage and sling. The
nmedi cal records confirmthat plaintiff was seen on severa
occasi ons over a one and one-half nonth period for treatnent
relating to his right hand. The defendant contends that
plaintiff's allegations do not rise to the |evel of nedical
m streat nent under the Ei ghth Amendnent.

On June 3, 1997, followng the filing of defendant's notion
for summary judgnent, the Court entered an Order that provided:

Plaintiff is herewith notified that in the event he
fails to file on or before Friday, June 27, 1997 an
opposi ng affidavit based on personal know edge or bring
to the attention of this Court depositions, answers to
interrogatories, adm ssions or other factual evidence
subm tted under oath which rai se genui ne issues of
material fact, this Court, pursuant to Rule 56, my
determ ne that there are no genuine issues of materia
fact and may grant summary judgnent against Plaintiff
should this Court determ ne that Defendant is entitle
to summary judgnent as a matter of |aw.

I
d

On June 24, 1997, the Court entered an Order granting plaintiff
an extension of time until July 28, 1997 to respond to
defendant's notion. After receiving this extension, plaintiff
submtted his own affidavit, in which he states that he went to
the nedical facility at S.C.I. Gaterford on January 29, 1994.
Plaintiff states that, although he was seen by a nurse and gi ven
mld pain relievers, he was never exam ned by the attending
physi ci an, defendant Mal ebranche. Plaintiff further states that
x-rays taken on February 2, 1994 revealed a fracture in his right

hand, and that an orthopedi c specialist reconmended



i mobi |l i zation of the hand on February 4, 1997. Nowhere in the
affidavit, however, does plaintiff attest that he was denied

medi cal care with deliberate indifference to his serious nedical
needs, al though he does nmake this claimin the | egal nmenorandum

acconpanyi ng his response.

1. STANDARD OF REVI EW
The law is clear that when a notion for sunmmary judgnent is
filed, the non-noving party cannot rest on the nere allegations

of the pleadings. Celotex Corp. v. Catrett, 477 U.S. 317 (1986);

Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986). Rather, in
order to defeat the notion for summary judgnent, the non-noving
party, by its own affidavits, or by depositions, answers to
interrogatories or adm ssions on file, as stated in Rule 56(e),
"must set forth specific facts showing that there is a genuine
issue for trial." Fed. R CGv. P. 56(e).

As Cel otex teaches, "the plain | anguage of rule 56(c)
mandates entry of summary judgnent, after adequate tinme for
di scovery and upon notion, against a party who fails to make a
showi ng sufficient to establish the existence of an el enent
essential to that party's case, and on which that party will bear
the burden of proof at trial." Celotex, 477 U S. at 322. Were
t he nonnoving party fails to make such a showng wth respect to
an essential elenment of its case, "there can be 'no genuine issue
as to any material fact,' since a conplete failure of proof

concerning an essential elenent of a non-noving party's case
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necessarily renders all other facts immterial." [d. at 323.
The noving party is entitled to a judgnent as a matter of |aw
whenever the nonnoving party has failed to nake a sufficient
showi ng on an essential elenent of his own case with respect to

whi ch he has the burden of proof.

I11. DI SCUSSI ON

In the sem nal case of Estelle v. Ganble, 429 U S. 97, 104

(1976), the United States Suprenme Court held that "deliberate
indifference to the serious nedical needs of prisoners
constitutes the 'unnecessary and wanton infliction of pain
proscri bed by the Eighth Anendnent.'" Consistent with this
hol di ng, the Suprene Court in Estelle made it clear that:

: in the nedical context, an inadvertent failure to

provi de adequate nedi cal care cannot be said to

constitute "an unnecessary and wanton infliction of

pain' . . . Thus, a conplaint that a physician has been

negligent in diagnosing or treating a nedical condition

does not state a valid claimof nedical m streatnent
under the Ei ghth Amendnent.
ld. at 105- 06.

As pointed out by the Third Circuit, one nust distinguish
between a claimof "deliberate indifference to serious nedica
needs" and a claimof "an inadvertent failure to provi de adequate
medi cal care."” Concerning the latter, the Third Crcuit has
stated that:

Were a prisoner has received sone nedical attention

and the dispute is over the adequacy of the treatnent,

federal courts are generally reluctant to second guess

nmedi cal judgnment and to constitutionalize clains which
sound in state tort |aw



United States ex rel. Wal ker v. Fayette County, Pennsylvania, 599

F.2d 573, 575 n.2 (3d Gr. 1979); see also Durner v. Q Carroll,

991 F.2d 64, 67 (3d Gr. 1993) ("[T]he law is clear that sinple
nmedi cal mal practice is insufficient to present a constitutional
violation."). In assessing clains of Ei ghth Anmendnment viol ations
and specifically the nmeaning of "deliberate indifference," the
Suprenme Court has recently expl ai ned:

Qur cases have held that a prison official violates the
Ei ght h Anendnent only when two requirenents are net.
First the deprivation alleged nust be objectively,
"sufficiently serious . "

The second requirenment follows fromthe principle that
"only the unnecessary and wanton infliction of pain

inplicates the Eighth Arendnent.” . . . To violate the
Cruel and Unusual Punishnents clause, a prison officia
must have a "sufficiently cul pable state of mn nd. "

[A] prison official cannot be found |iable under the
Ei ght h Anendnent for denying an i nmate hunane
conditions of confinenent unless the official knows of
and di sregards an excessive risk to inmate health or
safety; the official nust both be aware of facts from
whi ch the inference could be drawn that a substanti al
ri sk of serious harmexists, and he nust also draw t he
inference. . . . [Aln official's failure to alleviate a
significant risk that he should have perceived but did
not, while no cause for commendati on, cannot under our
cases be condemmed as the infliction of punishnent.

Farnmer v. Brennan, 511 U S. 825, 834, 837-38 (1994).

In the instant case, there is no dispute that the plaintiff
injured his right hand and was treated in the nedical facility at
S.C.1. Gaterford on January 29, 1994. Defendant Ml ebranche
clains that he personally exam ned the plaintiff on that date.
The plaintiff clainms that he was only treated by a nurse, not

def endant Mal ebranche. However, both parties agree that the



plaintiff was initially directed to take pain killers and use an
ace bandage and sling, and was x-rayed and exam ned by an
orthopedi c specialist just a few days later. After due
consideration, the Court finds that the plaintiff has failed to
present material facts in the formof affidavits, depositions,
answers to interrogatories, or adm ssions to support his
contention that defendant Mal ebranche's actions constitute
deliberate indifference to the plaintiff's nedical needs under
the Eighth Amendnent. The plaintiff did receive sone nedical
treatnent. At nost, he mght be able to state claimfor sinple
nmedi cal mal practice, but the lawis clear that this is
insufficient to present a constitutional violation. Accordingly,
the Court will grant sumrmary judgnent in favor of defendant

Mal ebranche and agai nst the plaintiff.

In addition, the Court finds that the plaintiff has
presented no factual allegations either in his conplaint or his
proposed anmended conpl ai nt whi ch woul d support his contention
t hat the other defendants, who were nmenbers of or responsible for
the nedical staff at S.C.I. Gaterford at the tine of plaintiff's
injury, are |liable under the Ei ghth Arendnent. The plaintiff
seeks to anend his conplaint to nane two of the John/Jane Doe
def endants: Correctional Physician Services, Inc. and Jackie
Augustine, the correctional health care admnnistrator at S.C. I
G aterford. There is no evidence that these defendants, or any
of the John/Jane Doe defendants, either knew of or disregarded a

serious risk to the plaintiff's nmedical needs. Accordingly, the
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Court will dismss the plaintiff's clains against these
defendants. The Court will also deny the plaintiff's notion for
| eave to anmend his conplaint to nane two of the John/Jane Doe
defendants, as his clains against these defendants are

insufficient to present a constitutional violation. Freedman v.

Cty of Allentown, 853 F.2d 1111, 1114-15 (3d G r. 1988).

CONCLUSI ON

For the reasons set forth above, the Court will grant
def endant Mal ebranche's notion for sunmary judgnent and award
judgnent in his favor and against the plaintiff. The Court wll
al so deny the plaintiff's notion for | eave to anend his conpl ai nt
and dismss his clainms against the unnanmed def endants.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI CHOLAS N. BONI LLA CIVIL ACTI ON
NO 96-501

J. MALEBRANCE, ET AL.

ORDER

AND NOW this 9th day of Decenber, 1997, for the reasons set
forth in this Court's Menorandum of this date;

| T 1S ORDERED: Defendant Mal ebranche's notion for summary
j udgnent (Docunent No. 25) is GRANTED; and judgnent is ENTERED in
favor of Defendant Josy Mal ebranche and against Plaintiff
Ni chol as Boni |l | a.

| T 1S FURTHER ORDERED: Plaintiff's notion for |eave to file
an anended conpl aint (Docunment No. 32) is DEN ED

| T 1S FURTHER ORDERED:. Plaintiff's clains against the

remai ni ng John/ Jane Doe defendants are DI SM SSED

RAYMOND J. BRODERI CK, J.



